STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

CASE 22-M-0101 - Proceeding to Review Certain Pole Attachment
Rules.

NOTICE SEEKING COMMENTS

(Issued and Effective March 1, 2022)

As required pursuant to new legislation that amends
Section 119-a of the Public Service Law (PSL), the Commission
hereby issues this Notice to open a proceeding and seek public
comments regarding “streamlining actions related to utility pole
attachments.” PSL §119-a(4); L.2021, ch.723, L.2022, C.68. As
explained in more detail below, this new legislation requires
the Commission to consider modifying its existing rules related
to utility pole attachments, with a particular emphasis on the
appropriateness of reviewing cost allocations among pole
attachers and owners by September 30, 2022. The existing rules
at issue are set forth in the Commission’s “Order Adopting
Policy Statement on Pole Attachments” (2004 Pole Order), issued
on August 6, 2004,! and related orders noted below. For
convenience, a copy of the 2004 Pole Order is attached hereto.

Over the last twenty-five years, the Commission has

taken several actions to make 1t easier for telecommunication

1 Case 03-M-0432, Proceeding on Motion of the Commission
Concerning Certain Pole Attachment Issues, Order Adopting
Policy Statement on Pole Attachments (issued August 6, 2004)
(2004 Pole Order).
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and cable systems to be co-located on utility poles.? In a June
1997 Order, the Commission established a specific rate
methodology for wireline attachers by adopting the Federal
Communications Commission’s approach (at that time) for the
calculation of rates applicable to “horizontal” cable and
wireline attachments.3® The Commission subsequently initiated a
generic proceeding to streamline the process by which
attachments to utility poles are made to promote competitive
deployment.

Consequently, through issuance of the 2004 Pole Order,
the Commission adopted a Policy Statement on Pole Attachments,
that established, among other things, a timeline for the
processing of wireline pole attachment applications including, a
formula to determine make-ready estimates and charges, an
allocation of costs for subsequent attachers, authority for
attachers to use temporary attachments and overlashing, and
requirements related to audits, periodic inspections, post-
construction inspections, standard pole attachment agreements,
and dispute resolution. Importantly, the 2004 Pole Order
established that a party already attached to the pole shall not
pay rearrangement costs required for subsequent attachers.? 1In
other words, if an attachment is legal when made, subsequent
rearrangements should be paid for by the attacher that requires

the rearrangement and not the previous attachers.> Collectively,

2 Under 47 U.S.C. $§$224(c), states are permitted to exercise
authority to regulate pole attachments in place of the FCC;
and New York has in fact exercised its jurisdiction over pole
attachment issues through the reverse-preemption mechanism
allowed under federal law.

3 Case 95-C-0341, In the Matter of Certain Pole Attachment
Issues Which Arose in Case 94-C-0095, Opinion and Order
Setting Pole Attachment Rates (issued June 17, 1997).

4 2004 Pole Order, Attachment A, p. 5.
5 Id., p. 4.
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the 1997 and 2004 Commission Orders established a framework by
which wireline telecommunication and cable providers could,
under normal operating conditions, attach to utility poles
across the State in a consistent and transparent way with
reasonable expectations regarding timeliness and costs.

On March 14, 2019, the Commission issued an Order®
approving, in part, a petition filed by the CTIA - The Wireless
Association, that: (1) established an interim pole attachment
rate for wireless attachments;’ (2) established timelines with
respect to the processing of pole attachment applications and
make-ready work; and (3) extended the Commission’s existing
dispute resolution processes to wireless attachment
applications. The Wireless Attachment Order was continued so
that further consideration could be given to enhancements
applicable to both wireline and wireless pole attachment
policies going forward.

In December 2021, the Governor signed into law an

6 Case 16-M-0330, Petition of CTIA - The Wireless Assoclation to
Update and Clarify Wireless Pole Attachment Protections, Order
Approving Petition in Part and Continuing Proceeding (issued
March 14, 2019) (Wireless Attachment order).

7 The interim pole attachment rates were subsequently made
permanent. See Case 16-M-0330, supra., Order Establishing
Updated Pole Attachment Rates with Modifications (issued
November 18, 2019).
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amendment® to PSL §119-a° that generally prohibited pole owners

from avoiding responsibility for pole replacement costs by

unreasonably postponing replacement until receiving a new

attachment request. That amendment was set to take effect on

March 22, 2022, however, on February 24, 2022, the Governor

adopted a chapter amendmentl!® that instead requires that the

Commission, in conjunction with the Broadband Program Office, to

initiate a proceeding to examine a process for streamlining

actions related to utility pole attachments, including

consideration of:

(1) dispute resolution models related to utility pole
attachments;

(2) cost sharing models related to utility pole
attachments;

(3) impacts on the expansion of broadband into unserved

and underserved areas associated with alternative cost
allocation scenarios;

(4) requiring new, less expensive pole attachment methods;
and

8

10

L.2021, C.723.

PSL §119-a previously read as follows: “The commission shall
prescribe just and reasonable rates, terms and conditions for
attachments to utility poles and the use of utility ducts,
trenches and conduits. A Jjust and reasonable rate shall
assure the utility of the recovery of not less than the
additional cost of providing a pole attachment or of using a
trench, duct or conduit nor more than the actual operating
expenses and return on capital of the utility attributed to
that portion of the pole, duct, trench or conduit used. With
respect to cable television attachments and use, such portion
shall be the percentage of total usable space on a pole or the
total capacity of the duct or conduit that is occupied by the
facilities of the user. Usable space shall be the space on a
utility pole above the minimum grade level which can be used
for the attachment of wires and cables.”

L.2022 C.68.
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(5) modifying existing rules regarding the cost
obligations associated with new pole attachments and
an assessment of the utility ratepayer and broadband
subscriber impacts associated with alternative cost
allocation scenarios, including, but not limited to,
if a pole replacement is necessitated because of
insufficient vertical space or clearance to
accommodate an attachment request or the attachment
will exceed loading, making the requesting attacher
liable for the costs in connection with the
replacement.

The chapter amendment requires the Commission to adopt
any such changes by September 30, 2022, and further requires
the Commission to invite a diverse group of stakeholders,
including electric utilities, municipal utilities, incumbent
local exchange carriers, competitive local exchange carriers,
telecommunications providers, broadband internet providers,
municipalities, economic development corporations, and an
association of counties that represents at least ninety percent
of the counties in New York to participate in this proceeding.

In accordance with PSL §119-a as amended, the
Commission is seeking comments regarding how, if at all, it
should modify existing pole attachment rules in light of the
recently enacted legislation. In addition, electric
corporations that own utility poles should provide comments
regarding the potential impacts to ratepayers from adoption of a
rule change that would require electric corporations to pay: (1)
the entire cost associated with utility poles having to be
replaced as a result of new pole attachments or (2) half the
costs associated with utility poles having to be replaced as a
result of new pole attachments.

PLEASE TAKE NOTICE that comments are being sought on
the foregoing issues addressed in the amended PSL to assist the

Commission in evaluating potential changes to existing rules on

pole attachments with a particular emphasis on cost allocation

_5_
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to facilitate the rapid deployment of advanced technologies on
utility poles anticipated in the near future. Comments should
be submitted by March 31, 2022.

Comments should refer to Case 22-M-0101 and be
submitted to the Secretary by e-filing through the Department’s
Document and Matter Management System (DMM), 1! or by email to the
Secretary at secretary@dps.ny.gov. Those unable to file
electronically may mail their comments to the Hon. Michelle L.
Phillips, Secretary, New York State Public Service Commission,
Three Empire State Plaza, Albany, New York, 12223-1350. All
documents submitted to the Secretary will be posted on the
Department’s website and become part of the official case
record.

Information and instructions related to subscribing to
the service list, or otherwise monitoring the status of this
case 1s available on the Department’s website at:
http://documents.dps.ny.gov/public/MatterManagement/RequestAP
Status.aspx.

If you have any questions, please contact Brian Ossias

at 518-486-3669 or brian.ossias@dps.ny.gov.

(SIGNED) MICHELLE L. PHILLIPS
Secretary

11 How to Register with DMM, http://www.dps.ny.gov/e-
file/registration.html.
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CASE 03-M-0432 — Proceeding on Motion of the Commission Concerning Certain Pole
Attachment | ssues.

ORDER ADOPTING POLICY STATEMENT
ON POLE ATTACHMENTS

(Issued and Effective August 6, 2004)

BY THE COMMISSION:

BACKGROUND
On March 27, 2003, we initiated a generic proceeding for the purpose of

identifying and addressing unresolved issues concerning pole attachments.* Our
overarching goa wasto clarify and where reasonable streamline the process by which
attachments to utility poles are made in order to promote the deployment of competitive
telecommunications networks. We directed that the following issues, at a minimum, be
addressed using a collaborative process. attachment/occupancy practices; access to poles,
ducts and conduits; make-ready costs; use of outside contractors and cost control; and

limitations on particular attachment techniques.

1 Case 03-M-0432, Proceeding on Motion of the Commission Concerning Certain Pole
Attachment Issues, Order Instituting Proceeding (issued and effective March 27, 2003).
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Collaborative meetings were held during May through July 2003. Parties
submitted a joint document listing areas of agreement and disagreement on July 9, 2003
and recommendations on July 25, 2003. After review of the submissions, staff issued
proposed recommendations for further comment on September 24, 2003. The parties
submitted comments on the recommendations on October 23, 2003. Staff submitted
Final Recommendations in February 2004 and parties submitted commentsin March
2004.2

The parties were able to reach agreement on some issues. Those
resol utions together with our decisions on the remaining unresolved issues are reflected
in the attached Policy Statement on Pole Attachments (Appendix A) which we are
adopting. The Policy Statement on Pole Attachments should govern the relationship

between attachers and utilities, unless they mutually agree otherwise, on a prospective

basis.
DISCUSSION
The major issues of parties’ disagreement and our resolution of them are set
out herein.
Timelines

The parties disagree about timelines for applications, preconstruction

surveys and make-ready work. Throughout the proceedings, Attachers have argued that

2 Comments were submitted by: The Cable Telecommunications Association of New
York, Inc.; AT&T Communications of New Y ork Inc.; Fibertech Networks, LLC
(Attachers); the International Brotherhood of Electrical Workers, Local 97 and Utility
Workers Union of America, AFL-CIO, Local 1-2 (Unions), the United Telecom
Council; Pole Ownersincluding: Verizon New Y ork Inc.; Central Hudson Gas &
Electric Corporation; Consolidated Edison Company of New Y ork, Inc.; Frontier, a
Citizens Communications Company; New Y ork State Electric & Gas Corporation, an
Energy East Company; Niagara Mohawk Power Corporation, a National Grid
Company; Orange & Rockland Utilities, Inc.; Rochester Gas & Electric Corporation, an
Energy East Company; and the New Y ork State Telecommunications Association
(Owners or Utilities).

-2
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being able to attach to polesin atimely fashion istheir greatest concern. Without timely
attachments, they are unable to serve new customers and will lose business. Pole
Owners, on the other hand, point out that if they are required to meet short deadlines for
completing surveys and make-ready work, Attacher’ swork will take priority over their
own utility-related work. Owners claim that the deadlines recommended by staff are
unreasonably short.

Under the Policy Statement, preconstruction surveys must be done 45 days
after a complete application has been filed with the Pole Owner. After conducting a
survey of the poles, the Owner must send a make-ready work estimate to the Attacher
within 14 days of completing the survey. Attachers have 14 days from receipt of the
estimate to accept and pay for the make-ready work. Owners must perform the make-
ready work within 45 days of receiving payment from the Attacher.

For survey work, if an Owner is unable to meet these deadlines, the
Attacher may hire an outside contractor to do the survey or perform make-ready work, if
the contractor is approved by the Owner.

Some Owners and the Unions object to this procedure, arguing that their
collective bargaining agreements may not allow hiring outside contractors. Sincetimeis
the critical factor in alowing Attachersto serve new customers, it is reasonable to require
the utilities either to have an adequate number of their own workers available to do the
requested work, to hire outside contractors themselves to do the work, or to alow
Attachers to hire approved outside contractors.

Make-ready Estimates and Charges

Make-ready estimates of the costs of any changes to the pole required for
an attachment, including rearrangement of facilities, must be provided to the Attacher
within 14 days of completion of the survey. The Attacher may question whether certain
make-ready work is necessary. The schedule of charges (unit costs) that the utility uses
for make-ready work are only subject to change and review annually.

Make-ready estimates and work have been the subject of some disputes.

The parties disagree about whether or not make-ready estimates should be binding on the

3
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parties. An estimate is binding for the work identified. If additional work isrequired
which changes the original estimate the change should be reviewed by the Attacher, who
may decide whether or not to go forward with the work.

Since prompt attachments are critical to an Attacher’s business, the Utility
shall notify the Attacher that make-ready work is complete within three business days of
completion.

Rearrangement of Facilities on a Pole and the “But For” Rule

If alegal attachment is made to a pole in compliance with safety standards,
the legal Attacher should not be required to pay for rearrangement of its facilities for
subsequent attachments. Utilities favor retention of the “but for” rule. The rule requires
new attachersto pay the full costs of making utility poles ready for their facilities. Under
thisrule, the attachers remain liable for subsequent rel ocation, modification, and
replacement costs that would not be incurred but for their presence on the pole. Only
during the two-year period following the initial attachment are they not subject to any
such additional charges.> However, in fairnessto all Attachers, if an attachment is legal
when made, subsequent rearrangements should be paid for by the Attacher that requires
the rearrangement and not previous Attachers. Therefore, we will no longer use the “but
for” rulein assigning pole modification costs.

Drop Poles

Drop poles are poles placed between the distribution pole line and a
customer’ s building, when a building is located a significant distance from the main
distribution pole line and the service drop cables/wires to serve this building require
additional support. The cables/wires used for telecommunications service drops for
customers do not normally require conventional framing hardware or drilling of the pole
for attachment. Generally asmaller and lighter cable/wire is used that can be supported
by ssmpler hardware for attachment to the drop poles. Some drop poles are owned by

utilities and some are owned by the landowner. Attachmentsto drop poles are usualy

3 Case 95-C-0341, In the Matter of Certain Pole Attachment Issues Which Arosein Case
94-C-0095, Opinion No. 97-10 (issued June 17, 1977) at page 4, fn 1.

4-
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made at the time service is requested by a customer. For this reason, quick attachments
are essential to serving the customer. The Attacher should ascertain who owns the drop
pole and notify the Owner within 10 business days of the attachment. Owners may hill
Attachers a pole attachment fee as with other pole attachments and require a license after
the attachment has been made.

Owners object to this procedure saying Attachers should go through the
regular licensing process in advance of attachment. Attachers point out that they may
only learn about a drop pole when they visit the customer’ s premises to provide service.
In view of the nature of drop pole attachments, the need for expeditious service
outweighs the Owner’ s desire for the regular advance licensing process. The Owner is
free to inspect the drop pole attachment and charge arental fee for it.

Temporary Attachments, Boxing of Poles and Extension Arms

Attachers favor use of temporary attachments while most Owners oppose
their use. Temporary attachments to poles should be used if they meet all safety
requirements and if a utility is unable to meet the make-ready work timeline. The
Attacher is still required to pay for all make-ready work and replace the temporary
attachment with a standard attachment within 30 days of the completion of all make-
ready work.

Boxing of telecommunications facilities is common around the State.
Boxing involves attaching wires on opposite sides of the pole in order to meet required
distances between attachments. Boxing will be allowed in cases where the cost of a
conventional attachment would be exorbitant; as long as the boxing complies with safety
codes and the utility practices allow boxing. Owners oppose requirements for boxing
saying it should not be done for cost reasons. The Unions oppose boxing under any
circumstances arguing that it may compromise worker safety. Attachers want boxing to
be considered if it will expedite an attachment and/or keep costs down.

Boxing of poles owned by utilities that have a practice of boxing their poles
will be allowed provided it is otherwise safe. Sinceit isawidespread practice, utilities
that have boxed poles shall allow it for Attachers. If autility has not alowed boxing of

-5
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its poles, boxing will not be required. We are cognizant of the safety concerns expressed
by the Unions. However, since boxing is alowed by some utilities and can be
implemented consistent with safety concerns, we will allow boxing when the utility
practice permitsiit.

Extension arm brackets may be used for a permanent attachment if all
safety requirements are met, if their use is consistent with utility practices and if standard
attachment costs are exorbitant. Extension arms may be used on atemporary basisif a
utility is unable to meet the make-ready timelines. Attachersfavor the use of extension
arms while most utilities oppose their use. Since they are commonly used in some areas
of the State, they will be allowed as set out herein.

Overlashing

A primary Attacher is attached to a utility pole and pays rent for occupying
one foot of space on the pole. Overlashing is attachment of awire to the facility of a
primary Attacher, but not to the poleitself. Under our existing orders, pole Owners may
charge third party overlashersfor attaching to an existing facility but not first party
overlashers (a primary Attacher attaching awireto its own facility). Since an Attacher is
charged for space on the pole and the overlasher uses no additional space on the pole, our
existing rule will be modified. Some cable subsidiaries of telephone companies overlash
to their parents' facilities and are charged for the attachment.

Owners want to keep charging third party overlashers arguing that
overlashers benefit from the attachment. However, many small telephone companies
were required by the Commission to form a separate affiliate for cable operations, and it
isonly for that reason that the cable company is considered a third party overlasher for
which Owners are charging rent.

On balance, since pole rental is paid for space occupied, third party
overlashing should not be treated differently from an Attacher lashing more facilities to
its own attachment, for which there is no additional charge. No additional space on the
poleis used so no rental charge shall be made. Opinion 97-10 is modified accordingly on

thisissue.
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Audits

Both Attachers and Pole Owners arguably have some inaccuraciesin their
records of what attachments are on the poles. In order to provide acommon base line for
all future pole audits, all pole Owners and Attachers shall either stipulate as to what
attachments are on the poles or conduct an audit to determine what is on the poles to be
completed within three years of the date this policy statement is adopted.

Owners and Attachers may choose to agree that their current records will be
the baseline. Parties are encouraged to compare current records before choosing to
stipulate or conduct audits. If ajoint audit is conducted, it will be done at each parties
own expense. After the stipulation or completion of the audit, unlicensed attachments
found will result in arate of three times the pole rental per attachment back to the date of
the stipulation or audit completion date. This should both discourage unlicensed
attachments and provide some compensation for the effort required to police for
unlicensed attachments. Until astipulation is made or audit is completed, provisionsin
existing pole attachment agreements on unlicensed attachments will remain in effect.

Owners oppose doing audits at their expense, arguing that they are only
required to do audits because of the presence of Attachers' facilities on their poles.
Attachers favor the audits to verify records of attachments. In view of the need for some
point of agreement on lawful attachments, a stipulation or audit is necessary in order to
reach a starting point for the future tracking of attachments.

Periodic | nspections

Periodic inspections are conducted to ensure that attachments comply with
the National Electric Safety Code (NESC). Currently periodic inspections are conducted
by Owners at the Attachers’ expense under pole attachment agreements. This procedure
should continue. Safety violations must be corrected within 10 days of notification.
Attachers oppose paying for periodic inspections, arguing that attachments should be
inspected after they are made. However, in light of limitations on utility manpower we
are not requiring post construction inspections as set out below. For safety reasons, we

will allow periodic inspections as they are currently conducted.

-7-
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Post-construction I nspections

Attachers generally favor mandatory post-construction inspections, while
utilities oppose requiring them. Because utility personnel and resources are already
stretched thin by construction demands, we will encourage utilities to conduct post-
construction inspections and charge the attacher for them, but we will not require such
inspections.

Underground Process

The Parties agree that underground conduit Occupants shall notify conduit
Ownersin advance of known significant upcoming projects. Unlike aerial attachments,
underground attachments require areview of Owners' records to determine where thereis
room for attachments. In order to make an application, Attachers must be given an
opportunity to determine which conduits are full and which can accommodate their
proposed attachments. The utilities shall grant reasonable access to their records for this
purpose.

The timelines for surveys and make-ready work for aerial attachments will
also apply to underground attachments. Some utility Owners oppose the timelines as too
short for conduit surveys and make-ready work. However, timely underground
attachments are as important as aerial attachments for serving customers and expanding
business and we are not persuaded that different timelines should apply. Therefore, the
same timelines will apply to both processes unless circumstances beyond the Owner's
control, other than resource problems, arise which will excuse meeting the timelines.

To facilitate installation, Owners shall conduct safety inspections of
manholes within 10 days of a request by an Attacher to enter a manhole unless the Owner
can show why thisis not possible, in which case inspections shall be made within 20
days. Once a safety and environmental inspection is done by the Owner for amanhole, it
shall be good for 30 days provided contractors do safety inspections each time they enter
the manhole. All entities entering the manhole within 30 days of theinitial Owner

ingpection shall share the cost of the inspection.
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Owners may require inspectors for work in telecommunications manholes
and charge costs to Attachers. Owners may also charge Attachers for entering a manhole
and for slack, since the latter takes up space in the manhole. Costs must be justified.

Standard Pole Attachment Agreement/Operating Procedures

Owners and Attachers agree that a standard pole attachment agreement
used by al Ownersisdesirable. Owners have proposed a draft standard agreement. The
agreement shall be modified to be consistent with this Order and Policy Statement and
submitted to the Commission for approval within 60 days of this Order. In addition,
Owners have agreed to post pole attachment operating procedures, specific to their
companies, on their websites. Owners request that small companies, that may not have
websites, be exempt from the posting requirement. Website posting is required for all
companies, but, as always, acompany may seek awaiver from the requirement for good
cause. The standard agreement and operating procedures must be consistent with the
Policy Statement on Pole Attachments.

Dispute Resolution Process

A Dispute Resolution Processis set out in the Policy Statement to handle
pole attachment disputes that may arise in the future. The process requires some
resolution at the company level before aformal complaint isfiled with the Secretary to
the Commission. Parties may request expedited dispute resolution in their complaint.
Although parties object to some of the timetables of the process, the processisa

compromise between Owners' and Attachers' positions.

CONCLUSION

The Policy Statement on Pole Attachments is a reasonabl e resolution of the

issues on which Pole Owners and Attachers disagree and isin the public interest. The
Policy Statement is hereby adopted and shall govern the relationship between attachers

and utilities, unless they mutually agree otherwise, on a prospective basis.
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The Commission orders.
1. The Policy Statement, attached hereto as Appendix A, is hereby

adopted.
2. Pole Owners are directed to file five (5) copies of a standard Pole
Attachment Agreement, consistent with this Order, within 60 days of the date of this
Order.
3. This proceeding is continued.
By the Commission,

(SIGNED) JACLYN A. BRILLING
Secretary

-10-
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STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

CASE 03-M-0432 - Proceeding on Motion of the Commission Concerning Certain Pole
Attachment | ssues.

POLICY STATEMENT ON POLE ATTACHMENTS

. INTRODUCTION
By Order issued March 27, 2003, the Commission instituted a proceeding

directing the Office of Hearings and Dispute Resolution to establish a collaborative
process to identify pole attachment issues and resolve differences among the parties as
necessary. |ssues to be addressed at a minimum include: attachment/occupancy
practices; access to poles, ducts and conduits, make-ready costs; use of outside
contractors and cost control; and limitations on particular attachments.

A collaborative process including pole Owners, Attachers, utility workers
Unions and Commission Staff was begun in July 2003. Following collaborative
meetings, parties submitted a document identifying areas of agreement and disagreement,
along with recommendations. Staff submitted final recommendations of unresolved
issues and parties commented on those recommendations. This policy statement sets
forth aresolution of pole attachment issues, as contemplated by the March 27, 2003
Order.
1. AERIAL PROCESS

A. Advance Notice

Attachers shall notify Pole Owners of known upcoming significant projects

in advance of submitting applications.
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B. Application Process

Applications for pole attachment licenses shall be processed by the utility
pole owner within five business days of receipt. All applications shall be reviewed
promptly by the pole Owners for completeness, in order to avoid miscommunications and
delay. Applicants shall be notified promptly of any deficiencies. If required pre-
established information is missing, the clock will not start for the pole attachment
process, provided the information is reasonably available to the Attacher.

If the Owner cannot review the application within five business days and
give adate to the Attacher for beginning the preconstruction survey because of multiple
applications, the applicant must be contacted within the five business days and a
proposed aternate schedule worked out between the parties.

The Owners' draft standard application shall be used.! The application
field shall aso include municipality/township and description of proposed attachments.

If information is not available to the Attacher, it shall make that note in the application
and the application will not be considered incomplete because of the omission of such
information. If parties wish to work out an arrangement in which the Attacher provides
more detailed information in exchange for a shorter timeline, parties are encouraged to do
S0.

In the case of jointly owned poles, Attachers shall apply to both Owners for
licenses. The pole Owners may appoint an administrator to coordinate the attachment
process. The cost of an administrator will be included in survey charges.

Proprietary information on an application shall be clearly marked
"Confidentia" by the party submitting it. Each Owner company shall provide apolicy on
its website showing how it will ensure the privacy and protection of confidential
information submitted and that Attachers confidential information is not shared with any

parts of the company that would result in competitive disadvantage to the Attachers.

1 Case 03-M-0432, Proceeding on Motion of the Commission Concerning Certain Pole
Attachment Issues, Pole Owners Recommendations, Appendix B, Exhibits A-1 and A-
2.
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C. Drop Poles
There are differences between the facilities placed on drop poles and those

attached to distribution poles. In order to fulfill requests for service expeditiously,
Attachers need to obtain access to individual poles not previoudly licensed in order to
meet their obligations to customers. Service or drop poles are required to support cables
and wires to serve an individua premise or building when that structure is a significant
distance from the main distribution pole. Service drops themselves do not normally
require conventional framing hardware nor the drilling of the pole for attachments as
main distribution facilities do. Installation of services requiring drop pole attachments
has been performed in the past without notable incident, except pole Owners may not
have been compensated for the use of their poles.

Aslong asthe installation of service drops can be done safely and within
the requirements of all relevant codes, procedures and processes, they will be allowed
without prior consent and licensing.

Attachers are required to inform Owners of such attachments within 10
business days after they are made, by providing this information to a person designated
by the owner by a method that assures its transmission so that the attachments become a
matter of record and are counted in subsequent audits. The Attacher shall report to the
owner al polesthat required attachment for drops that had not been previously licensed.
The Owner may require licensing after the notification and may bill the Attacher for the
attachment.

D. Performance of Pre-Construction Surveys and Costs

The preconstruction survey shall be completed within 45 days of the
application filing date. If the deadline is not met, an approved contractor may do the
survey. The contractor may be hired by the Owner. If an Owner fails to meet adeadline
and fails to hire a contractor within 45 days of the application filing date, the Attacher
may hire an approved contractor. The Owner shall cooperate with the approved
contractor. Attachers and Owners are encouraged to work out shorter time frames for a

smaller number of attachments. The Owner may charge the Attacher for oversight
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personnel to oversee a contractor's activities with notification. In addition, if an Owner is
required to pay its workers overtime to meet the deadlines, the Owner shall notify the
Attacher. Overtime charges may be passed along to the Attacher if the Attacher is
notified and agrees to the additional chargesin order to meet deadlines.

Preconstruction survey charges shall be included in an Owner’s operating
agreement posted on its website. Owners shall supply Attachers with all supporting work
papers on request. If thereis evidence of double collection, it will be corrected. Owners
may make changesin al charges once each year on 30 days notice.

E. Makeready Estimates
Owners shall submit make-ready estimates to Attachers within 14 days of

completion of the survey. If such estimate is not provided to an Attacher within that
time, any delay will be subtracted from the pole Owner's time frame for completion of
make-ready work.

Make-ready estimates shall be detailed and subject to discussion as to the
reasonableness of what make-ready work is necessary. The parties shall attempt in good
faith to work out any disagreements before seeking Dispute Resolution from the
Commission. However, unit costs are not subject to negotiation.

F. Make-ready Charges
Attachers must pay for make-ready charges within 14 days of receiving the

estimate. Make-ready work must be completed within 45 days of the date payment is
received by the Owner.

L oaded labor rates may vary for legitimate reasons. Detailed work-papers
on how therate is developed shall be made available to the Attachers on request.

Double collection of expensesis not justified. Make-ready charges shall be
in each Owner's operating agreement and posted on its website. All supporting
documents shall be given to Attachers on request. Specific complaints may be brought to

the Commission for resolution by filing arequest for Dispute Resolution.
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Pole Owners may change make-ready charges once each year with 30 days
notice. Regardless of when rate schedules have changed, make-ready estimates are
binding for 60 days.

The make-ready invoice shall include at a minimum: date of work,
description of work, location of work, unit cost or labor cost per hour, cost of itemized
materials and any miscellaneous charges.

Owners shall notify Attachers within three business days of the completion
of make-ready work. A rolling release procedure is encouraged.

G. Rearrangements

A party aready attached to the pole shall not pay rearrangement costs
required for subsequent Attachers. If party A's attachment causes a non-compliant
condition that must be corrected subsequently, party A shall pay for the rearrangement to
correct such condition. If party B (including the pole Owner), an Attacher subsequent to
A, isunable to attach without rearrangement of other attachments, party B shall pay all
rearrangement Ccosts.

H. Temporary Attachments

Temporary attachments, which are made for emergency and
rebuild/upgrade processes, may also be made for the installation of facilitiesto
compensate for delays in make-ready and other impediments to accessing poles.

The methodology used for temporary attachments must be cognizant of all
relevant safety requirements and the equipment used must be manufactured and intended
for the application.

If temporary attachments are used, Attachers are still required to pay for all
make-ready work necessary for the permanent attachment. Make-ready work on poles
with temporary attachments shall be completed within areasonable time. When make-
ready work is completed, the temporary attachments shall be replaced with standard
attachments within 30 days.
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l. Boxing

Boxing of a poleinvolves attaching wires on opposite sides of the polein
order to meet required distances between attachments. The practice is employed in order
to save space in attaching facilities to utility poles. Boxing of telecommunications
facilitiesis arelatively common practice used by some Pole Owners but not by others.
Some advantages of boxing of poles may be avoidance of high make-ready costs, pole
replacement, and/or saving time and expediting construction.

Boxing of poles should be allowed in certain circumstances recognizing
that such attachments need to be in compliance with relevant safety codes. Boxing of
polesis not the first choice to be used when any make-ready work isrequired. On the
contrary, all facility operators have expressed preference for conventional attachments
with all facilities on one side of the pole, if this can be accomplished without exorbitant
costs.

There are many factorsto consider when deciding whether to employ
boxing techniques and it is difficult to prescribe specific conditions that can be applied
universally. The determination of boxing shall be done on a case by case basis. The
basis for boxing is best determined during surveys of facilities when the representatives
surveying the poles are in agood position to weigh all options and costs for the
attachment. If the cost for a conventional attachment is exorbitant, boxing may provide
an alternative means of attachment. Boxing shall only be considered on apoleif the pole
can be safely accessed by ladders, bucket trucks, or emergency equipment, so that worker
safety is not compromised.

If autility currently does not allow boxing of its poles, this provision will
not reguire boxing.

J. Extension Arms

Extension arm brackets are commonly used in many areas of the State.
Extension arms may be an appropriate method of attachment for both permanent
installations, when make-ready costs are exorbitant, and/or on a temporary basis when

make-ready work cannot be performed in atimely manner. Temporary extension arms
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shall be allowed and their removal shall be required within 30 days after make-ready
work is completed.

A determination of whether extension arms may be used safely is best made
during the pre-construction survey of the pole line facilities in advance of licensing.
During the pre-construction survey, determinations are made concerning the specific
arrangements for attachments. That review shall give consideration to the permanent use
of extension arms when exorbitant make-ready costs are identified and use of an
extension arm allows for safe and reliable attachments. During the pre-construction
survey and subsequent design and assessment of the make-ready work, the scale and time
requirements of the make-ready work become apparent. If it isanticipated that the pole
Owners will not be able to make the poles ready within the time frame prescribed,
allowances for temporary attachment employing extension arms, in compliance with
relevant codes, shall be made. Allowing temporary attachments to poles in this manner
provides pole Owners some relief from the immediate demands of the make-ready
workload.

K. Power Supplies

Power supplies shall be installed in a safe, reliable, and practical manner.
Equipment placement shall be determined during the initial make-ready survey or
subsequent reviews for the power supply. Power supplies shall beinstalled in
compliance with relevant safety codes giving consideration to the needs of all Attachers.

L. Standards

The genera standards prescribed by the National Electric Safety Code
(NESC) and conventional manuals of construction practices and procedures cover most
situations regarding the safe and reliable install ation and operation of telecommunications
facilities. NESC isaminimum safety standard. Some pole Owners may impose
standards that are stricter than NESC. |f an Attacher questions a stricter standard,
Owners shall explain why they have adopted a stricter practice than NESC. If facility

operators (including pole Owners and Attachers) require unique conditions, that can be
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justified, special consideration of such prescriptions shall be made known to all parties
and included in the standard procedures.

M. Post-Construction Inspections

Pole Owners may choose to perform post construction inspections within
30 days after completion of construction and charge Attachers for such inspections. If an
Owner plansto do a post construction inspection, it shall notify Attachers of when
inspections will be done so that Attachers may participate. However, through mutual
agreement of the parties, Attachers may perform post construction inspections within 30
days after completion of construction and avoid the inspection fee.

If an Attacher conducts a post-construction inspection, it shall notify the
owner. A pole Owner will have 30 days after receiving the notification to perform any
review it wishes to undertake to ensure compliance such as a statistical sample.

If any violations are found by the Owner after attachment, the Attacher
must correct the violation immediately and pay the Owner's cost of inspection. If a
violation is not corrected within 30 days, the Owner may correct the violation at the
Attacher’ sexpense. Parties may agree to different terms, but thiswill serve as a default if
parties do not agree.

N. Overlashing

Pole Owners and Attachers are obligated to install and operate their
facilitiesin compliance with all relevant safety codes. Pole Owners and Attachers shall
notify each other of major pole line work projects, such as overlashing, to avoid conflicts
in crews trying to access the pole's work space. Notices of such projects shall be
forwarded to designated liaisons for Attachers and Pole Owners as soon as the work dates
are known. The date the information is provided will serve as areservation to the first
entity posting its intention of working in the area, respectful of emergency situations.

All Attachers shall notify Pole Owners of any overlashing activity when
work dates are known. A predetermined, limited amount of overlashing, that is not a
substantial increase to the existing facilities, shall be allowed. Typically, afiber cable

overlashed to an existing coaxial cable facility with acommon trunk and feeder cable
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configuration adds very little to the existing facility’ s overall weight and bundle diameter.
Consequently thereislittle concern about ice and wind loading.

An analysis shall be conducted by the primary Attacher whose facilities are
being overlashed. That analysis shall assure that the primary facilities and those
overlashed are in compliance with the NESC.

An Attacher, whose facility has a pre-existing NESC calculated span
tension of no more than 1,750 Ibs., shall be allowed to overlash a pre-determined
maximum load of not more than 20% to the existing communications facility. Existing
facilities with an NESC cal culated span tension of less than 1,000 |bs. shall be allowed a
pre-determined overlash of up to 40% of such pre-existing facilities.

When the analysis determines that the addition of equipment and loading is
greater than the pre-determined limits, further assessment of the overlashed facility for its
impact on the overall pole loading is required to assure that poles limits are not exceeded.
The Attacher shall provide the pole Owner with a"worst case" pole analyses from the
areato be overlashed, to be sure the additional facilities will not excessively burden the
pole structures. Thisinformation isimportant to the pole Owner for future attachment
applications and engineering.

Overlashed facilities that are added to an aready licensed pole attachment
do not place any additional space requirements on a pole and therefore shall not be
considered an additional and separate attachment. Overlashed and third party overlashed
facilities need to be installed respectful of relevant codes and guidelines. The pole
Owner may not charge for overlashed equipment, except for any make-ready charges.
Opinion No. 97-10 is modified to the extent required on thisissue.

The overlashing of cables by third party facility operators may require the
same considerations as those for first party overlashers. Aswith first party overlashing,
all facility operators shall be informed of any substantial work project to avoid conflicts
in the work space. It is unnecessary to detail the exact nature of the facilities being

installed. However, the relative size and weight of the equipment shall be disclosed to



CASE 03-M-0432 APPENDIX A

allow engineering analysis for space and weight issues. All overlashed facilities shall be
in compliance with NESC.
O. Audits

In order to provide acommon base line for al future pole audits, all pole
Owners and Attachers shall either stipulate as to what attachments are on the poles or
conduct an audit to determine what attachments are on the poles to be completed within
three years of the date this policy statement is adopted.

Owners and Attachers may choose to simply agree that their current records
will be the baseline. Parties are encouraged to compare current records before choosing
whether to stipulate or to conduct audits. If ajoint audit is conducted it will be done at
each parties own expense. After the stipulation or audit is completed, unlicensed
attachments found will result in arate of three times the pole rental per attachment back
to the date of the stipulation or audit. Until a stipulation is made or an audit completed,
provisions for unlicensed attachments in pole attachment agreements will remain in
effect.

P. Billing Invoices
The audit and/or stipulation outlined above shall eliminate billing

disagreements on a going forward basis as al attachments will be stipulated. Parties shall
develop procedures for tracking and recording subsequent attachments. However, the
ultimate responsibility for billing is on the utility to prove an amount isowed. The
Attacher is required to maintain recordsin order to verify bills. The database shall, at a
minimum, identify pole number and municipality, and indicate if a pole iswholly or
jointly owned, in such away that each poleisuniquely identified. A single custodian for
issuing invoices for jointly owned poles is encouraged but not required.
Q. Periodic Inspect
Periodic inspections of poles for compliance with the NESC may be done at

the expense of the Attacher if so provided for in the pole attachment agreement. Serious

violations shall be corrected within 10 days of notification.
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All facility operators shall designate a means by which they wish to receive
electronic notification of pole attachment issues.
1.  UNDERGROUND PROCESS

A. Advance Notice of Application and Process

Underground Occupants shall notify conduit Owners of known significant
upcoming projects in advance of submitting an application. The application process shall
be the same as that set out for the Aerial process.

B. Pre-Installation |nspections

Attachers shall have access to conduit records, with any necessary
redactions, at the Owner's office.

Time tables for underground surveys shall be the same as for overhead
installation surveys. If an Owner is unable to meet a timetable for the survey, Occupants
may use employees or contractors approved by the Owner, except as provided below.

Owners shall make safety inspections of a manhole within 10 days of a
request by an Attacher to enter a manhole unless they can demonstrate why it is not
possible. All Owners shall work toward providing inspections within the 10-day time
frame. In any case, inspections shall be done within 20 days.

Safety and environmental inspections shall be good for 30 days, provided
contractors working in manholes are trained to do safety inspections each time they enter
the manhole. Costs of the initial inspection by the owner shall be shared by all entities
entering the manhole during the 30-day period.

C. Makeready Work

Make-ready work includes: physical inspection and verification of

availability for use, rodding and roping, brushing, installation of inner-duct and
installation of fiber optic cable. Owners agree that installation of inner-duct and fiber
optic cable may be performed by the Attacher. While Con Edison alows Attachers to
perform some of the other functions, utilities without training programs, do not. Work
that may only be performed by the Owner's employees or its qualified contractors

include: preliminary inspections, environmental clean up, electrical repairs and

-11-



CASE 03-M-0432 APPENDIX A

inspections. The Owner may charge the Attacher only for work required by the needs of
the Attacher.

The same timetable as for overhead make-ready work will apply to the
underground process. Approved contractors shall be hired if timetables are not met.
However, circumstances beyond the owner's control, other than resource problems, will
excuse meeting the timetable. Non-payment of charges will also stop the clock for
meeting timetables.

Make-ready estimates shall be binding within a certain range, specified by
the parties, and then be trued up to actual costs within the range. If extraordinary,
unforeseen circumstances occur, the owner may seek relief through the Commission's
dispute resolution services.

D. Inspectors

Each Owner shall provide the charges for electric manhole inspectorsin its
operating agreement to be posted on its website. Owners shall provide Attachers with all
supporting work papers for the charges, on request.

If Owners determine that inspectors are necessary for telecommunication
manhol es, the reasonable cost of inspectors shall be paid by the Attacher. Owners shall
provide cost support for such charges.

E. Sack
A conduit Owner may charge an Occupant for slack.
F. Standard Procedures

Owners shall develop standard procedures for all Occupants, as appropriate.
Deviation from standard procedures shall be justified.
G. Point of Entry
A charge for entering amanhole is acceptable if cost justification is
provided by the Owner.
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IV. STANDARD AGREEMENT; OPERATING
PROCEDURES; ATTACHER AND CONTRACTOR
QUALIFICATIONS; AND WORKING GROUP

A. Standard Terms and Conditions

Owners shall develop standard terms and conditions for pole attachment
agreements that apply to all Owners and Attachers. A standard agreement shall be
approved by the Commission. The agreement will be effective for all current and future
Attachers.

Substantive amendments to the standard agreement shall be filed with the
Commission. However, the standard agreement may have additional terms negotiated
between the parties. Agreements with additional terms shall be filed with the
Commission for information only. Terms available to one party shall be available to all.
If parties object to an amendment, they may seek review from the Commission.

B. Operating Procedures

The Standard Pole Attachment Agreement shall provide all general terms,
conditions and procedures that apply to pole attachments. The Operating Procedures will
provide specific details unique to each company. Changesto Operating Procedures shall
be made on 30 days written notice, with Dispute Resolution for disputes. Parties will be
expected to follow and adhere to operating procedures.

C. Licensee and Contractor Qualifications

Each Owner shall provide alist of qualified local contractors to be used by
it or by Attachersfor survey, pole, and conduit work. Thelist shall be given to Attachers
along with Operating Procedures on request. |f an attacher wishes to employ a contractor
not on the list, the Attacher shall submit the contractor's qualifications to the Owner for
approva as aqualified contractor.

D. Working Group

A working group to discuss ongoing pole attachment issuesis desirable.
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V. EXPEDITED DISPUTE RESOLUTION (“EDR”)
A dispute shall be discussed at the intermediate level in acompany for 10
days before going to the Company Ombudsman. The dispute shall remain with the

Ombudsman for 12 days before being taken to the Commission for Dispute Resolution.

A. EDR Process at the Commission

Aninitial filing for Dispute Resolution shall be sent to the Secretary of the

Commission.
B. Pendency

Disputed work shall continue to the extent possible during a dispute.
Where the dispute is over cost, the work shall continue as long as the Attacher pays 50%
of the total amount of the disputed invoice(s). Payment of the disputed invoices shall
note that they are being paid under protest and subject to reconciliation following
resolution of the dispute. If the disputeis over the form or location of the attachment or

the use of atemporary attachment, it is not expected that the disputed work will continue.
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